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Hogan J.

Overview

[1] The Appellant a resident of Luxembourg, claimed an exemption from
Canadan income tax under Article 13(5) of the Canatdaxembourg Income Tax
Bnmudmshnm 0888 'sgd (JdSqgd sxq( hm qdr od
r - kd ne rg qdr '"sgd dRg qgdr q( neits@ks
wholly-owned Canadiarsubsidiary. At that time, Alta Canada carried on an
unconventional shale oil business the Duvernay shale oil formation(the

gCt udgm x Bituaidd indNbrimemgAlberta. Alta Canada was granted

the right to explore drill and extract hydrocarbondrom an areaof that formation

'@k s B " m ¢ Or designgtedhmé d Hmkkdigdmsdi{ ' sg
granted by the government of Alberta.

[2] Sgd Lhmhr sdq ne M>shnm Kk Qdudmt d '
exemption applied and assessed the Appebacordingly.

[3] Article 13(5) of the Treaty is adistributive rule of last application. It
applies only in the case where the capital gain is not otherwise taxable under
paragraphs (1) to (49f Article 13 of the Treaty

[4] Article 13(4) is relevant to the daome of this appeal. Under that
provision, Canada has preserved its right to tax capital gains arising from the
disposition of shares where the shares derive their value principally from
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immovable property QHI | n u  a k dsituatedrinoChrpdax Hpverethe
application of Article 13(4) is subject to an important exception. Propehst t
would otherwise qualify as Immovableréperty is deemed not to beuch
property in the circumstances where the business of the corporation is carried on
in the property s gd dJdDwb k g xakmion©Ognodqgs X

[5] The Appellant concedes that tlshares derived their value principally from
@k s - B m’ g In@®rest ivVthegQuyemay érmation. The Appellantalso
concedes that the capital gain it realizedl vioe taxable undeArticle 13(4) unless
thisCourt™ f qddr v hs g ssbgidson@atatdfldl kVorkms) Oiterest is
Excluded Property

[6] Unsurprisingly the Respondent defends the contrary view. According to the
Regpondent rt ar s ms h  kkx * kWorking enterg@k semaineB ™ m~ ¢
Immovable Propdy because Alta Canada drilled i#nd extracted hydrocarbons

from only a small area of the Duvernayofmation thatt controlled.

[7] Alternatively, shouldthis Courtdisagree with the Respondent on this point,
the Respondentontendsthat the general anti unhc mbd gt kd
provided for in section 245 of théncome TaxAct' s g/BAq @pplies todeny
the benefit of the exemption claimed by the Appellamte parties agre that
sgdqd hr ° Jaendw uatdendemdggbsimemaq eng sgd
GAAR. They disagree, howeveras towhetheg s gd Q@ unhc mdd sq°
ghrd sn -~ m (@ whichidrgquired to tdggdr the apaliaption of the

GAAR.

S 9

I. The Facts

[8] The patrties filed a Statement of Agreed Emaevhich is appended to these
gd rnmr ~r (d@oodmchw @aq-

[9] Four witnesses testified for the Appellant and | found each to be credible
and reliable. Joseph Greenbergthe CEO of Alta Resources USAhas a
background in geology anih the interprettion of geolayical maps. He founded
Alta Resources to carry out business in exploring and developing oil and gas
reserves in North Americay drilling wells and described in his testimortyis
methods for doing soChaim Miller, managing director in the finance group at
Blackstone Capital Partnerdias a background as a tax lawyer addscribed

Ak > bjrsnmdOr h and dhetlwods domraising sapiteparsculaglyin



Page:3

ways that benefitted its U.S. investor&nthony Acconcia partner and senior
managing directorat Blackstone Capital Partnergjescribed the business of
Blackstonein structuring investment funds and ilsvolvementwith Alta. Jenny
McCarthy, the president and chief operating officef Alta Resources USA,
described the process of drilling horizohtnd vertical wells

[10] In the spring n e 1/ 00+ Ak bj r s nkatdne Eapitat o K (
O gsmdgraq( ~ mc '@QE&Kk s QdOQadt (AtbagRkesducE BSAq (
togetherv hs g AKk bjrsnmd B ohs CkHnQu dgrssimadggrra (h r
oil and gasexploration and development fignformed Alta Energy Partners

KKB '"(gd@ks TR KBBagq(+ =~ Cdk v aaguireakch| hsd
develop unconventionaloil and natural gas properties in North America (the
dQHmhsh  k Rsqtbstgdagl(-

[11] At that time, BlackstoneCapital Partners was an affiliate of the Blackstone
Group Part of thepartnershif® mission was to invesin unconvational oil and

gas reservesalongside a convestor whohad a successful track record in the
developmat of those types of resees As is typical of private equity funds,
BlackstoneCapital Partnergaised equity by securing capital commitments from
endowments, pension funds and insurance companies, funds of funds, high net
worth individuals and a host of other institutional invesy r ‘Blacgstbne d]
CaptalHmu dr.snqr q(

[12] By the spring of 2011, Alta Resources US#e chosenCo-Investor, was
recognized as a leader in the development of shaleand gas assets in the
United States.

[13] Blackstone Capital Partners, Alta Resources LLC aAtta US LLC
examined development properties, ultimately deciding to develop the Duvernay
shale property in northwestern Albert®n June 13th, 2011, they incorporated

@k s - Dmdgf x O gsmdaqgr B  m c " g @k s B~
subsidiary of AltaUS LLC to, as the Appellant submitted, carry on the Canadian
business. From June 2011 to April 2012Alta Canada assembled around
62,000acres in the Duvernay shale.

[14] A certain number ofBlackstone Capital Investorbenefied from tax
exempt status by virte of their statusas pension funds, endowments or charitable
organizations.The evidence also shows that approximately 50% of Blackstone
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Capital Investorswere US citizensor residents' s gub H@u d r amd dghe q (
nsgdg g ke vdqgd mmgf(' sgd qEngdhfm Hmudr

[15] Blackstone Capital was formed as a limited partnership to allow its
investors to benefit from limited liability from a commercial standpoikgually
important, Mr. Miller testified that this structure was used to allowhe
Blackstone Capital nvesors to benefit from the conduit tax status of the
partnership’

[16] Generally speaking,tax exempt investorsprefer to invest in pooled
investment structures that enjoy conduit status to avexi at the level of an
entity that is not transparent

[17] The limited partneship structure also afford¢éax advantages for taxable
investos. The transparent nature opartnershig allows the possibility of

matching gains with deductible losseMr. Miller testified that Blackstone

typically uses limited partnershepto raise capital for new ventures to
"bbnll nc sd sgdhg hmudrsngOr oqgdedqgdmbd

[18] Blackstone Capital Partners typically sets up a fund vehicle in the form of a
Delaware partnership which obtains capital commitments from limited partners
across the wrld. Blackstone Capital Partners then investigates investment
opportunities, sometimes setting up joint ventures with outside operators such as
that with the Alta group. In doing so, it form secondary partnerships limited
liability companiessuch as liat with Alta US LLC. Such partnershipsre
advantageous to U.S. investors because of their {laissigh status.

[19] The evidence shows that the decisitminsert Alta LLC USA, as a holding
company, to pool the investmendf the Colnvestors was a mistakeFrom a US

tax perspective, Mr. Miller testified that the initial structure needed to be revised
to mitigate US antdeferral provisions (Subpart F). Absent the restructuring,
partners of Alta Canada could have been subject to tax on {maratashare of
certain categories of passive incomEhe error was atibutable to the fact that
the Co-investors in Alta LLC USA ultimately decided tocacquire and develop
resource popertiessituatedin Canadaand not the United StatedMr. Miller,
who was responsibleof establishing the investment structureestifies that he
would have established a foreign based holding corporation for thén€estors

'!Rdd Sg mrbghosr+ unktld 2 s o 'fd 053+ duhcdmbd ne sgd
2 See Transcripts, volume 3atpage 1645 5+ duhcdmbd ne sgd @oodkk > msOr vhsmd
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had heknown that Celnvestors would be investing in assets outside thS.
According to Mr. Miller, Blackstonetypically used foreign holding corporations
when investing in foreigrurisdictions.

[20] Blackstone Capital Partners, Alta Resources USA and Alta US LLC were
"cuhrdc sg s sgd sns k hmudrsldms hm @
between $300 and $400 Hiwn in two years.

[21] In December 2011, a representative of Blackstone Capital Partners sent a
letter to Luxembourg tax authorities seeking confirmation of the tax regime
which would be applicable to the Appellant after the restructuring. The
representative subsequently received a reply stating that the proposed
restructuring was in compliance with tax legislation and administrative policies in
Luxembourg.

[22] On April 19, 2012, the Appellant was incorporated under the laws of
Luxembourg to hold participations iLuxembourg and foreign companies. It had

as its sole shareholder, Alta Energy Canada Partnership, a partnership established
under the laws of Alberta.

[23] On the same day, Alta US LLC transferred 56,345,864 common shares of
Alta Canaddo the Appellant

[24] Addit i onal | vy, on that day, the Appell
approve the Appellantdés purchase of Al

[25] It is worth noting that Blackstone Capital Partners Investors incucests
that could have been avoided if tli&o-Investors had first firmed up their plans
where to investprior to establishing the initial holding corporation structure
First, the sale of the Shardsom Alta USA to Alta Luxembourg gave rise ta
taxable capital gainFortunately,for the Colnvegors, the CRA accepted that the
fair market andthe adjusted cost base of ththé@eswere equal at that time. If
this had not beenthe case, USand Foreigninvestors in BlackstoneCapital
Partnerswould haveincurred Canadian ta in connection with that da. The Co
Investorshave also incurredundoubtedly significantlegal costs in connection
with the establishment of theevisedstructure

[26] Alta Canada carried out the development of its Working Interest in the
Duvernay Formation in Northern Alberta (thKaybob area of Alberta). The oil
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and natural gas beneath the relevant land is owned by the Government of Alberta,
which grants leases and licences giving exclusive rights to drill for and recover

oil and natural gas. The parties provideds an example ofuch a licencea
odsqgnkdt | "mc m stg k f r khbdmbd ' (C
do not grant legal title to the surface of the land.

[27] In the Kaybob area, the initial term of the PNG licence was four years but

could be extended by fveyeqr he u khc sdc ax cghkkhr
licence with another licence in the intermediate area on whickedl had been

drilled within the last month. Withouvalidation, the licence expiredt the end of

the four year term, unless the holdg@roved that it was producing or capable of
producing petroleum or natural gas.

[28] On June 1, 2011Alta Canadaacquired PNG licences covering 14,400 net
acres (or 22.5 sections) in the Duvernay shale from Sphere Energy Corp.
"dRogdgda( e n qroyally4f5R39kUntenthe agrdeteant of sale,
Alta Canadacommitted to drilling one vertical well within 12 months and one
horizontal well within 18 months of closing.

[29] On January 9, 2012, Alta Canada acquired additional PNG licences and
leases covering 3660 net acres (or 56.5 net sections) in the Duvernay shale
eqgnl S@P@ Mngsg Ksc- '"QqS@P@q( enqg #030

[30] On January 25, 2012, Alta Canada acquired all of the rights, title and
interests in 4,411 net acres (or 59.5 sections) from Gence Energy Ltd.
"gBdptdmbdag( eng #02+120+51/ -

[31] Alta Canada acquired additional licences and leases from Husky Oil
Operations Ltd., Crew Energy Inc., Yoho Resources Partnership, Shell Canada
Energy, and directly from theGovernment of Alberta, bringing At B~ m ¢ = Ofr
net acreage in the Duvernay shale to 67,891.

[32] Between 2012 and 2013, Alta Canada drilled six horizontal and vertical
wells and was a nooperator in two additional wells.
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Il. Discussion

A. Is thecapital gain realized by the Appellant asr&sult of thesale of theshares
taxable in Canada in view dArticle 13(4) of the Treaty?

[33] Under the/TA, Canadian income tax is payable on the gains realized from
sgd chronrhshnm ne (ds w akd B m ch m
0 g n o d dsfimedin the/TA.

[34] Generally speaking, a share of the capital stockof bngong shnm hi

B  m ch m ogqnodgsxaq he+ "~ s sgd shld ne |
prior to that time, more than 50% 0 the fair market value of the share was
derived, /nter alia directly or indirectly fromn g ~ mx bnl ahealos hnm 1

immov akd ognodgsx rhst sdc hm B m ¢ q+
"hhh( (dshl adq qgdr n optondin respect®idtefesthimdanyg + ~ m
of the aforementionedrpperties.

[35] The Appellant concedes ththe )  gdr ~gd ds wda&xiq B~
under the ITA because the Shardsrived more than their 50% of their value

from @k s ° B "Whrkirg " I@rest which is a Canadian resource property
However, the Appellantontends thathe Sharesagd dsqgd sx ognsdbs
underArticle 13(5) of the Treaty

[36] d]Sqd sx oqnsdbsdc ognodgsxq hr cdehm

[. . .] property on income or gain from the disposition of which by the taxpayer
at that time would, because aftax treaty with another country, be exempt from
tax under Part I.

[37] As noted earlier, the Respondent adsethe opposite on thground that
Article 13(4) of the Treaty appligto tax the gain

[38] These twoprovisionsread as follows:
(4) Gains derived by aesident of a Contracting State from the alienation of:

(a) shares (other than shares listed on an approved stock exchange in the
other Contracting State) forming part of a substantial interest in the capital
stock of a company the value of which sharesderived pincipally from
immovable property situated in that other State; or
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may be taxed in that other Stat€or the purposes of this paragraph, the term

ghll nu akd oqnodgsx9 c¢cndr mns hmbktcd ogno
which the bugess of the company, partnership, trust or estate was carried on

and a substantial interest exists when the resident and persons related thereto

own 10 per cent or more of the shares of any class or the capital stock of a

company.

(5) Gains from the aliration of any property, other than that referred to in
paragraphs 1 to 4 shall be taxable only in the Contracting State of which the
alienator is a resident.

[Emphasis addedl

[39] Article 13(1) and (5) sheds light on the purpose of Article 13(4). All of
theseprovisions are distributive rules that define the cinastances in which each
of the ContractingStates can tax gains.

[40] Article 13(1) is a provision commonly found in most tax treatiek.
provides that gains derived from the disposition of immovable propere
subject to tax in the sourcgate. Generally speaking, it is also accepted that the
country of residence of a taxpayer should tax the gain arising from the sale of
shares of a corporation, even when the shares derive their value from economic
acivities conducted in the other dhtracting State.The latter state gives up its
right to tax the capital gain as an incentive to promote capital inflows to fund
business operations in that jurisdictiofirticle 13(5) embodies this principle.

[41] Article 13(4) specifies that the sale of shares of a company or of an interest
in a partnership, trust or estate the value of which is derived principally from
immovable property will be liable to tax in the state where the immovable
property is situatedThe purpose ofhiis rule is to prevent the netaxation by the
source state of capital gaing/hich is derived principally from immovable
property. Absent this rule, it would be possible for a company to conduct a share
sale instead of an asset sale to avoid taxation endburce stateThe carveout
excludes from the definition of immovable property properties in which the
business is carried on. The carait is thus an exception to the principle that the
source statehasjurisdiction to tax gains arising directly or indectly from the
increase in value of immovable property. In this context, Article 13(4) reflects a
compromise between the two Contracting States. A gain from a share sale is
subject totax by the jurisdiction real property only in the case where the share
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derive their value principally from Immovable Property situated in that
jurisdiction and such property is not Excluded Property.

[42] Hm cnbtl dms c sdc Il " mt = qgXx 20+ 0
government official traces the dividing line betwe@hdmovabé Property and
JExcluded Propertgj as follows

6. Immovable property (e.g. real estate) that not usedor held for usein the
bnl o mxOr atrhmdrr ats hr gdkc ~r " m hmudr
Property?

[Emphasis added.]

[43] In this light, the Excluded Property exception appears to have been
intended, /nter alig to encourage investments by Luxembourg residents in
Immovable Property bpt hgqdc sn ad trdc hm °~ bnl o

[44] In the context ofthe sectorresource property, the author of theoBition
Paper opines as follows

We have received a number of requests recently for technical interpretations
bnmbdgmhmf vg s hr | d ms ax dognodgsx+ nsg
atrhmdrr ne sgd bnl o mx v r ibdustyigshdc nmq hm

Positions

[ ]

3. Oil and gas reserves, mines and royalty interests are Excluded Property if the
owner is actively engagedn the exploitation of natural resourceand if such
assets areactively exploitedor kept for future exploitationby such owner,
subject to the exception resulting to hydrocarbons in the Catéuted
Kingdom Convention’

[Emphasis added.]

% Positon Paper, Joint Book, Vol IX, Tab 117, at p 301@he Appellant has placed particular reliance on this

document.

4 The Position Paper was later referenced as support for CRA Document No.-2000 4 6 4 2 + JN@gq s hbkd
B "m ¢~ Mdsgdgk > mcr Sqgd sxq '"21///(+ ~ s o comeshithinthghbg sg
exclusion for property in which the business of the company is carried on if the property is actively exploited or

held for future exploitation, Article 13 of the Canaddetherlands Treaty contains the same language as does

Article 13 of the Treaty.
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[45] The author of he Position Paper recognizes thato conditions must be
satisfied for oil and gas reserves to qualify as Excludemperty. First, the
corporation must be actively engaged in the exploration of the reserve. Secondly,
the reserve must bactively exploitedor kept for future exploitation by the
owner.

[46] As demonstrated by the facts of this casewarking interest cannobe
developed and fully exploited all at onchnitially, the reserve must be accurately
delineated. The resoure owner must then prove that the resource can be
extracted at a reasonable costaving regardto the projected future commodity
price. The resarce owneris unableto commence significant drilling and
extraction operations until the economic value of the reserve has been
established.

[47] Before that time, stakeholders are generally unwilling to fund those
activities. Moreover, an owner of an oil andas reserve cannot bring its reserves
to the market until such time as a facility has been built to process the
hydrocarbons that will be extracted from the formation and pipeline
transportation capacity has been secured to bring the processed comnuoitiigy t
market.

[48] It is common knowledge that the capacity of a processing plant and a
pipeline is limited. These assetbave a long useful life Stakeholders willbe
unwilling to commit capital to build thenfrastructure until they are ensured that
there wil be a steady supply of hydrocarbons to justify the significant capital
cost of those asses. Mr. Greenberg testified thathe resource owner must
guarantee asteadysupply of hydrocarbons that matches the capacity of the
processing facility that will proess the resource and the pipeline thall Wring

the product tahe market.

[49] According to the Respondent, aorking interest does not wglify as
UExcluded Property if the working interesthas been set aside for future drilling

or extraction activities. On this point, he Respondensubmitsthat the phrase
dognodqgsx hm vghbg s grdeans prophynrdwhich the™ r b~
business of the corporatias located and carried on.

5 This view is contrary to the view expressed in the Position Paper.
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[50] Referring tothe ordinary meaningof the word the Respondent suggests
sg s (Qhmg gdedqr sn Q" ogxrhb k ok bd-
dvhsg vghbgg+ ng (dsggntfg vghbgq etqgsg
property to be used in the business, but that the business must be carried on
within the physicallimits of the property. The carvutwill s gd m ad dkhl h
immovable property that was not only owned or used by the company, but was
nNnbbtohdc ax sgd atrhmdrr enq hsr atr hmd

[51] The test proposed by the Respondent does notkweell for all of the
sxodr ne dhl | nu aekndluden gnntesel wosds Ammevagbles
Propertyq, as defined for thepurpose of Article 13(4) includesrights granted
under licenses issuday government bodies to exploit minerals and other ndtura
resources in Canada QJH mb n g o n q d Indorpoteq! Promenty sles @ liave
physical substancelncorporeal Property cannot be occupied. Only physical
property is capable of being occupieatcording tothe ordinary sense of that
word.

[52] For this reasonthe Respondent muses thatrhapst was not intendedor
Incorporeal Propertyto qualify as Excluded PropertyThis begs the question as
to why this issue was not clearly addressed in Article 13¢fijhe Treaty

[53] The Respondentoncludes on this poinby speculatings g = s (dhs hr ©
and reasonable to accept, for purposes of the exception described in Article 13(4)

of the Treaty that business is carried on in a working interggbere the

b nl o autwit®s exercise the rights granted by the leaséicensa.®

[54] The Respondent thegoes onto consider how the test that it proposes
should be applied to the resource sector. The Respondentendsthat the
Excluded Property exceptiomustbe applied on astrict license by license basis
because each liose is a separate asset of the holdeffrom this perspective, the
Appellant would have to demonstrate that it drilled or extracted hydrocarbons
from the section of the formatiorcovered by a particular ligese. If it did, the
license would qualify agxcluded Poperty. If it did not, it would not. This is a
heavy burden tadischargebecause it does not account for the factors that cause
resource corporation to approach the development of their reserves as a whole.

*0°"gq fg og 30 Qdr onmc drmbsebave thagthes Respondefeaat! td sayGuhers the
company conducts its activities by exercising rights grartigdhe leas or licenses;.
'Sgd fnudgmldms v gcr khbdmrdr hm gdrodbs ne ° c¢cdrhfm
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As demonstrated by the facts of thiase, resource corporations do not develop
their reserve on a section by section basis.

[55] Vgdm ptdr shnmdc a X | d + sgd Qdr onmc
Qdr onmcdms Or btggdms onrhshnm hr mns h
the Position Paper. fail to see how that is the case. The author of the Position
Paperopinedthat a working interest can be set aside for future development
provided the corporation otherwise carries on a resource business. Clearly this
means that drilling and extractiorcavities do not have to be carried out on the
sections of the formatiorthat have been set aside for future development, a
practce commonly followed inthe resource sector. It is implicit in the Position

Paper that a resource corporation can carry adifying activities elsewhere o

the formation and qualify undeveloped sections as Excluded Property.

[56] It appears to me that the Canada Revenue Agend] B Q @aepudiating

its early position without admitting that it is doing so. Taxpayers should be able
to rely on stated positions that take into account how reserves are developed in
Canada.ln this regard, it is clear from theevidencethat Alta Canada carried on

the business of exptong for, developing and producing oil in respect of its
Working Interestin the Duvernay Formationl notethat the Respondent appsar

to have conceded this fact by accepting that Alta Canada wd&§amcipal
businessorporatiorm within the meaning of subsectior6@5) of the /TA°%.

[571 Qdr odbset kkx+ H adkshpdsitiah reflegt adacksod Qd
understanding ohow resource assets are developmad exploitedin Canada.

Consider theexampleof a corporation that holda timberland In many cases, a

forestry corporatongn k cr (ds hl adq sphdrcgnsasaps gramtedd q Kk h
by government bodies that allow the corporation to harvest the trees in the area
designated by the license or concessidie timberland can be held through
multiple licenses or concessions.

[58] A forestry company willnot harvest the trees on a tbarland all at once.
Section of the timberland will be set aside to allow the trees to reach their full
maturity. By leaving a part of the timberland untouched, ttimberland owner
prevents soil erosion and allows growth to take place in the area of ihedet
where trees have already been harvesti#dis common knowledge thatlear
cutting is environmentally unsoundrhe uncut part of the timberland remara

8Sgd cdehmhshnm s o g fg og ' -0( rodbhehb kkx gdedaqr
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valuable asset that can be udayglthe forestry company téinanceits operations
as a whole.

[59] If | apply the test propunded by the App#ant in the circumstances
described abovehe section of theimberlandthat has been set aside for future
harvesting will not qualify as Excluded Property. In contrasg timberland
exploited on aclearcutbaswillad Dwbkt cdc Ogqnodgsx- Tmc
approach sustainable developmentill wbe discouraged. That result is
counterintuitive. | do not believe that the Excluded Property exception was
intended to operate in that way.

[60] In the case of a convential oil field, the resource owner extracts
hydrocarbons by drillinga vertical well on a section of the formatiowhere the

owner expects oil to be foundf oil is found it will quickly flow to the surface

because of the intense pressure under whichhydrocarbons are foundSince

the oil is often in a large pool a vertitavell on a particular sectioroften allows

the operator to extract oil from many of the sections where no drilling takes
placeeTmcdqg sgd Qdr on noolythess&tiorohthedagnmationis d r s +
which drilling takes place qualifies as Excluded Property.

[61] Mr. Greenburgconfirmedin his testimonythat shale oil deposits present
greater development challenges than traditional oil fiel¢hydrocarbons are
found in pocketsover a large area of the shale formation. Because of the geology
of the formation, a sufficient number of licenses must be acquired to secure
access to a large part of the formation to maximize the chancescohomic
success.The geology of the reserve must be prolyedelineatedbefore drilling

can commence. & be of economic interest to its stakeholders, the operator must
alsoprove that it can extract the hydrocarbons frats working interest

[62] Ms. McCarthy testified thashewas authorized to sperll2 million on the
first well that Alta Canada drilledThe cost of the first wellexceeded her budget
by approximately$8 million. This is not unusual. The operator must establish the
best way to drill the welland stimulate the formation. 1 McCarthy explained
thatin these circumstances the initial drilling is dooe a trial ard error basis.
Once the best drillingnethodsare identified and documented, the same methods
are used to drill wells elsewhere. In the case of the Darnay Formation, this
was possible becaesthe geology of the formatio was fairly consistent
throughout Hence it was expected that future wellsoald be drilled at a lower
cost. According to Ms. McCarthy, information gathered from operations carried



Page:14

out on the Formation was used to locate wéehe next well should be drilled.
Likewise, drilling and stimulation techniques established to be effective
elsewhere on théormation were redeployed on the next well.

[63] Mr. Greenburg referred to all of the aboveperations as derisking
activities' d€ldr j h adtiwafiés carried out on one section of the formation
enhance the value of the other sections of the formationriBldng activitiesare
carried out todeterminethe economic value of the formation as a whole, a
necessary step bafe capital wil be committed tothe full development of the
reserve Hs hr bkd ™ q eqnl Lqg- Fgddmat gf Or
determired that it could extract hydrocarbons on an economically viable basis, it
was able to dtact additional capital from the€Co-Investors In that sense,de-

risking its Working Interest allowedAlta Canadato securefinancing for its
operations

[64] Thelawiswell settled:™ ds " w sgd sx ng bnmudmshn
interpretation with a view to implementing the true intentioe o s gd % ~ gqs h
With this principle in mind,l am of the viewthat the Teaty negotiators intended

for a resourceproperty to qualify as Excluded Propertwhen such propertyis
cdudknodc hm “bbngc mbd ¥hsg sgd hmctrs

[65] The evidence shms that Alta Canada approached the development of its
working interest on a systematic and commercially prudent basis. Alta Canada
took the steps required to properly delineate the part of the formation that it
controlled in order to plan how and when it auld drill wells, extract
hydrocarbons, and bring the hydrocarbons tioe marlet. At each stage of
development, Alta Canada uséle best practies of the industry to deviep its
reservesAlta Canada should not be penalized for having done so.

[66] The Respodent submitsthat the evidenceshows that theCo-investors
planned from the outset to dispose of their investment in Alta Canada after a
short holding period of five years or less. It is unclear from tbeidencethat this

was the case. In any event, lgeee with the Appellant that thevidenceshows

that if a sale was to take place, it would occur through a sale of the shares of Alta
Canadaather thana saleof assets by Alta Canadahe Revised structure was set

up to achieve this outcome. Thevidencealso shows that Alta Canada was sold
by the Appellant as a going concern. In this regard, Ms. Miller testified that she

® Crown Forest Industriettd. v. Canada 1995 25 S.C.R. at para 43.
19 1n this regard, | share the opinion expressed in the Position Paper.
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was required to provide services to Alta Canada after the sale to ensure a

successful transition of the business to the new owner, @hev

[67] According to the evidence in this case, the initial stage resource

development present the greatest risk for investors. At that time, it is unknown
whether the resource can be exploited on an economically viable basis.

Ironically, under tre Respon d ms O'r " 0 0 ghnldeb gf a ‘resourag ™ q d

corporation would be denied the benefit of the Excluded Property exception at a
time when the shareholder bears the greatest investment risk. In contrast, a
shareholder would benefit from the exception whentge'sqd gn k c d g Or
risk has been significantly reduced as a result of the full exploitation of the

resource property. Generally speaking, tax incentividee the Excluded Property
exception are intended to promote risk taking rather than the opgosit

[68] Sincethe purpose of the carveut is to attract foreign direct investments, it

h m

IS reasonable to assume that the treaty negotiators wanted the exception to be

granted in accordance with industry practices. They would not have intended that
the exceptioronly applies where the reserve is fully exploited on a strict license
by license basis, because such a literal and formal interpretation would not have

favoured foreign investment.

[69] For all of these reasons, [ concludeg " s ~ kk ne @ks°
Interest in the Duvernay Formation i8] Rcluded Propertypy Consequently the
capital gain realized by the Appellant as a result of the disposition of3teres
Is not taxablan view of Article 13(4) of the Treaty

B. Does the GAAR Apply to Override the Applit@n of the Luxembourg
Treaty?

[70] The Appellant concedesthat it derived a tax benefitfrom the
restructuation of its activites ' s g d d] Qadiarop (dronb shé dJS to
Luxembourg. The Apellant also concedes that thestructration was not
arranged primary for a bona fidepurpose other thato obtain a tax benefit; the
Restructuation thus qualified as an avoidance transactiomeTonly issue before
the Court is therefore whether theavoidancetransaction was abusive. To
determine whether there was abustourts have adopted a twsiep approach

[71] The first stepinvolves identifying theobject, spirit and purposef the
relevantrule. Statutory interpretation under GAAR differs from tramibal word

B
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based interpretatioht Whereas, under the modern rule of statutory
interpretation, the analysis seeks to determine whatntieaning of a provisiofis,

under the GAAR, statutory interpretatias used todetermine the object, spi or

purpose of the provisia®® The object, spirit or purpose is the rationale
undetying the provision. Transactionsmay be found abusive of o gnuhr hnr
underlying rationalge even though theycomply with the literal, contextual and
purposive meaning of the words of the st '3

[72] The second step requires determining whether #&weidane transaction

falls within, or frustrates that rationale In this regard it is necessary to
understand how the taxpayer relied on the statute and to identify the overall result
of the avoidance transaction. Neére the overall result defeatgircumventsor
frustratesthe rationale anderlying one provision or more, the GAAR will apply.

[73] In support of its submission the Minister enumerateda number of
provisiors of the /7A and of the Treaty The Minister contendsthat the
avoidance transaction resulted in abuse of sections 38 and 39, subsections 2(3)
and 248(1), and paragraph 115(1)(b) of thB4; of Articles 1, 4, and 13 of the
Treaty, and of the/7TA and theTreaty read as a whole.

[74] 1 fail to see how the Rsfructuration constitutes anbuseof sections 3839

subsection 2(3) and paragraph 115@)(All of those provisionsaddress /nter

alia the taxation of a capital gain. It is clear that those provisions are not
intended to operate in the case where a -snesident realizes a gain from the
dispositon@ s gd dsqgd sx ogqnsdbsdc oqnodgsxq
the /TA- H g ud bnmbktcdc sg s sgd Rg qdr
Therefore, as asserted by the Appellant, the provisions of ihé& operated in the

manner intended by ParliamentThe remaining question is whether hie
Restructuationconstitute ard]” a t r aldmph m tqof thenTreaty.

[75] According to the Respondent, the misuse or abuse results from the fact that
the Appellant althougha residentof Luxembourg forthe puposes of Aricle 4 of

the Treaty, was created and became the owner ofShares for no purpose other
than avoiding Canadian income tax on the gain that it realized on the disposition

11 Oxford at para 446.
12 Copthorne Holdings Ltdy. Canada2011 SCC 63, [2011] 3 S.C.R. 724t para 70.
13 /bid, at para 109
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of the Shares. The Respondent alstaes that the Appellant paid no tax in
Luxemboug.*

[76] The Respondent asserts that théiaaale and purposeof the Treaty is to
prevent or reducedouble taxation on activitie®r transactions that potentially
may be subject to tax in botGontracting $ates at the same time.

[77] A tax treaty is a multipurpcse legal instrument. The preamble of the
Treatysts dr sg s sgd svn fnudgmldmsr cdr hqgc
avoidance of double taxation and the prevention of fiscal evasion with respect to

s wdr nm hmbnl d °~ mc n mthé geoehakpurgoseapftheg h k d
Treaty, this statement remains vague regarding the applicatiospefcific articles

of the Treaty. Under the GAAR analysis, the Court must identify the rationale
underlying Article1, 4 and13, not a vague policy supporting a geral approach

to the interpretation of th@reatyas a whole.

[78] As noted earlier, Article 13(4)allows the source State to tax @ain

(1) when the shares formed a substantial interest in the capital stock of a
company and (2) where the value of the sharssderived principally from
immovable property situated in the source state that is not Excluded Property.

[79] The carveout included at paragraph 13(4) must be understood in the
context of theTreaty. Within the Treaty, Article 13(5) provides that gains from
the alienation of any property will generally be taxed by the residence state,
except where any of Articles 13(1) applies. Article 13(1)provides that gains
derived from the alienation of immovable property will be taxed in the source
state. Article 134) specifies that the sale of shares of a compaay of an
interest in a partnership, trust or estate the value of which is derived principally
from immovable property will be liable to tax in the state where the immovable
property is situated. As notedarlier, absent this ruletax could be avoided in the
source state through a share sale rather than an assefl$secarveout excludes
from the definition of immovable property properties in which the business is
carried on. The carveut is thus an eseption to the principle that the source
state will have jurisdictionto tax gains arising directly or indirectly from the
increase in value of immovable property.

4 1n my opinion, the avoidance offforeign taxqjis irrelevant.Sgd sdgl ds w admdehsaq cndr
benefit under foreign law



Page:18

[80] For Article 13(4) and (5)to apply, the taxpayer must be a resident of the
contracting statgN in the present case, Luxembourg. To qualify as a resident of
Luxembourg, the Appellant had to meet the requirements set out in Article 4 of
the Treaty. Article 4 does not include a limitation ruléhat denies access to treaty
benefitsas is the case famany ofthetreatiesthat Canada has entered into

[81] Article 13(4) needs also to be interpreted in the context of figl. As

explained earlier, paragraph 115(D)(provides that a nomesident will not be

liable to tax on the alienation of treafyrotected property. The Excluded

Property exceptiolmr sgtr -~ khl hs sn B m c¢c Or on\
to the /TA in the event there is a sufficient level of economic activity exercised in
owning the Canadian immovable property.

[82] This contextual interptation of the carveut is coherent with the
purposive analysis of Article 13(4). To this effect, it is important to consider the
OECD Model Treaty and its commentaries, because the OECD model treaty
often serves as a baseline in Canadian treaty negotist? Other extrinsic
materials may also be relevant.

[83] The OECD Model Treaty does not include a cafwat for immovable
property in which the business of the company is carried Departure from the
model tax treaty may be significant as it demonstratesitiient of one or both
parties to diverge from thegeneral approach When there is no common
agreement on a specific point at the start of the negotiations, a divergence may be
the result of a bargaistruck by the parties. Inthe instantcase it is apparent that

the parties intended to depaftom the model treaty. This departure involved
carving out from the definition of immovable property properties where
economic activities were carried on.

[84] Parties to a tax treaty are presumed to know the othéroos q x Or s~ w r
when they negotiate a tax treaty; they are presumed to know the tax consequences

of a tax treaty whenthey negotiate amendments to thaeaty. The OECD
commentaries highlight that some stafddike LuxembourgN generallydo not

tax captal gains: OECD commentary on Article 13, 28.12. It is then the
responsibility of the state that does tax capital gains to prevent a double
exemption if it wishes to do so.

15 OECD Model Tax Convention on Income and on Capital, December 18, 2017, Introduction at para 2
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[85] When the Treaty was negotiated, the Canadian treaty negotiators were
aware of the fact that Luxembourgallowed its resident to avoid Luxembourg
income taxon gains arising from the sale of shares of foreign corporations in
broad circumstances. In this light, if Canada wished to curtail the benefits of the
Treaty to potential situationsf double taxation, Canada could have insisted that
the exemption provided for undehrticle 13(5) be made available onlyn the
circumstancewhere the capital gain was otherwistaxable in Luxembourg.
Canada and Luxembourg did not choose this options ktertainly not the role of

the Court todisturbtheir bargain in this regard.

[86] The Respondet thenasserts that the Agellant should be denied the benefit

of Article 13(5) because it was a conduit created solely for the purpose of passing
on the tax benéf (e.g. exemption from Canadian capital tax) to its shareholders
who were not entitledo claim the benefits of the Treaiy their own right

B7] H "I tmbdgs hm vg s sgd Qdronmcdms |
to describe the circumstances of the®p k k ° ms Or gnk c h mf " mc
Shares mc sgd chrsghatshnm ne sgd r kdr o
@ bngong shnm hr nesdm qgdedgqdc sn " r
principal Hm sg s b r d+ s gdbho ckh mmbvhnod gkaq @hre ssggd
legal title is in the name of the corporation which holds title @s agent or
nomineefor the principal

B8 Sgd LhmhrsdgOr " rrdrrldms v r oqdl hr
realized by the Appellant. fierefore, it is dear that the Mnister hasaccepted

that the Appellantwas gd Jdadmdehbh k nvmdgaq ne sgc
not, and the Appellant was holding the shares as nominee or agent for someone
else, then that person should have been assessed by thedvlinist

B9 Hm sghr khfgs+ sgd QdronmcdmsOr "~ gft
dQbnmct hsaq "~ ood qr sn ad hmbnmr hr sdms
@oodkk ™  ms ' r sgd Q($haresahe thebldwfulkecipientnofltioeaq n e
sale proceeds

[90] The Respondentakes issue with the fact thétte Appellant heldhe $hares
for a short period of time, sold therwhen the Celnvestors wished ta@o so, and
distributed the proceeds to its shareholders. | find nothing unusual with these
transactions Holding corporations are often established for a single purpose
which includes the holding of shares @af single corporation. When thatask
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comes to an endollowing the sale of the investment, the corporation is often

wound up and theproceeds of sale ardistributed to the shareholder. While a

an gc ne chgdbsnqgr hr hmcdodmcdeoi@s e qnl
are required taact in the bestintedssn e sgd bnqgqongq ShHeywdomOr r g
so by taking into account the purpose for which a hotfinorporation was

created and the intent of the shareholders.

[91] There is nothing in the Treaty that suggests that a single purpose holding
corporation, resident in Luxembourg, cannot avail itselff the benefits of the
Treaty. There is also nothing in the €aty that suggests that a holding
corporation, resident in Luxembourg, should be dentbe benét of the Treaty
because & shareholders are not themselves resis@ft.uxembourg.

[92] The Respondent argues that the overall result of the Restraipbur
amoums dc sn (s gd s xonstitgtes @ disedf the Treaty. Theg
phrasetreaty shopping is not defined in any Canadian tax treaties or in/fix

The OECD Glossary of Tax Terms defing§reaty shopping as follows9 A
analysis of tax treaty prosions to structure an international transaction or
nodq shnm rn "r sn s jd ~cu ms fd ne

[93] When the Treaty was negotiated, adopted and ratified by Canada and
Luxembourg, the Model Conventiomcluded in Articles 10, 11 and 12 very
narrow antiabuse or treaty shopping rulé.That provision was based on the
concept of beneficial ownership and applied only to certain types of income
(dividends, rents and royalties) received by residents of the other Contracting
State. Therule was ultmately incorporated in the Treaty.tlhas been found to be

of very limited application®’

[94] In the case of the Canadadnited States Tax Convention, Canada was
persuaded by the United States to adopt a comprehensivareaty shoppintf

rule, which is commoty found in many of the United States tax treaties.
Generally speaking, that provision operated on a look through basis. In the case

of private corporations, treaty benefits are denied if an insufficient number of
shares are owned directly or indirectly bgsidents of the United States who are

dpt khexhmf odqgrnmrq vhsghm sgdThidigd™ mh mf

6 OECD Model Tax Convention on Irame and on Capital, June 1998.
YSeeforexample8 " m* ¢ u Og 2009 FCA 57@anddelckoGanada v The Queea012 TCC 57.
18 Article XXIX -B.
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a good example of how Canada and other countries impasger some treaties
conditionsotherthan mere residenceo curtail treatyshopping.

[95] In the federal budget of 2013, the Department of Finaric/]JE h m™ mb d q
"mmnt mbdc sg s hs Voor gdbnmr hcdqgh mf E
shopping. Later that year, the Department of Finance released a consultation
paper designed to provokieedback from taxpayerS. In summary, the paper
outlined two approaches: namely the continuation of the bilateral approach
previously followed by Canada, and a new approach that would lead to the
enactment of a domestic afiteaty shopping rule that, pot#ially, would
nudqgqghcd "k k ne B m ¢ Or s w sgd sh

ood gdc sn e untqg sgd k ssdg ~ooqgn°’
treaty shoppingould be enacted more quickly.

[96] In the budget introduced in the spring 201fhllowing the consultation
process, Finance announced that it would proceed unilaterally under the
Domestic Approaci?®

[97] To this effect Finance presenteda broader measure to curb treaty
shopping. The proposed rule would use a general approach focusedoitaace

sq mr bshnmr+ "~ mc sn+ dgognuhcd | ngd bdg
vntkc bnms hm drodbhehb ognuhr hnmr rds
follows:

Main purpose provisionsubject to the relieving provision, a benefit
would not be provided under a tax treaty to a person in respect of an
amount of income, profit or gain (relevant treaty income) if it is
reasonable to conclude that one of the main purposes for undertaking a
transaction, oratransaction that is part of a seseof transactions or
events, that results in the benefit was for the person to obtain the benefit.

Conauit presumptiorit would be presumed, in the absence of proof to
the contrary, that one of the main purposes for undertaking a transaction
that resultsin a benefit under a tax treaty (or that is part of a series of
transactions or events that results in the benefit) was for a person to
obtain the benefit if the relevant treaty income is primarily used to pay,
distribute or otherwise transfer, directly andirectly, at any time or in

any form, an amount to another person or persons that would not have

1% Consultation Paper on Treaty ShoppiNg he Problem and Possible Solutions, released on Augu&t 2213.
2 Budget 2014, Annex NTax Measures: Supplementary Information, Consultation on Tax Planning by
Multinational Enterprises.
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been entitled to an equivalent or more favourable benefit had the other
person or persons received the relevant treaty income directly.

Safe harbour presumpn. subject to the conduit presumption, it would

be presumed, in the absence of proof to the contrary, that none of the
main purposes for undertaking a transaction was for a person to obtain a
benefit under a tax treaty in respect of relevant treaty imeaf:

the person (or a related person) carries on an active business
(otherthan managing investments) in the state with which Canada
hasconcluded the tax treaty and, where the relevant treaty
income is derived from a related person in Canada, the active
business is substantial compared to the activity carried on in
Canada giving rise téhe relevant treaty income;

the person is not controlled, directly or indirectly in any manner
whatever, by another person or persons that would not have been
entitled toan equivalent or more favourable benefit had the other
person or persons received the relevant treaty income directly; or

the person is a corporation or a trust the shares or units of which
areregularly traded on a recognized stock exchange.

Relieving povision If the main purpose provision applies in respect of
abenefit under a tax treaty, the benefit is to be provided, in whole
orin part, to the extent that it is reasonable having regard to all
the circumstances.

Even if a transaction results in axdreaty benefit for a taxpayer, it does not
necessarily follow that one of the main purposes for undertaking the transaction
was to obtain the benefit. One of the objectives of tax treaties is to encourage
trade and investment and, therefore, it is exptithat tax treaty benefits will
generally be a relevant consideration in the decision of a resident of a state with
which Canada has a tax treaty to invest in Canada. The proposed rule would not
apply in respect of an ordinary commercial transaction solecause obtaining

a tax treaty benefit was one of the considerations for making an investment.

The rule, if adopted, could be included in thecome Tax Conventions
Interpretation Act n sg s hs vntkc ~ookx hm qdrodbs
treaties. The rule would apply to taxation years that commence after the

enactment of the rule into Canadian lawhe Government also requests

comments as to whether transitional relief would be appropriate.

[Emphasis added.]
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[98] It is apparent to me, that the Respondertks to achieve the same result

in the instant case under the GAAR as that intended under the above captioned
proposed rule. h my opinion, the Respondent is seeking to apply the GAAR in
order to deal with whatinancenow believes is unintended gap in thieeaty. In
Garron Family Trust v The Queerlustice Woodsconcluded that the GAAR
could not be applied in this fashipas follows:

The problem that | have with this argument is thataiécepted, it would result
in a selective application of thé&reatyto residents oBarbados,depending on
criteria other than residencdt seems to me that this is contrary to the object
and spirit of theT7reaty which is apparent in Article | and Article IV(1).
Residents oBarbados, as defined for purposes of theeaty, are entitled to the
benefits of Article XIV(4) as long as they are not also resident€ahada™

[Emphasis added.]
[99] The Federal Court of Appeal, in the same case, added:

If the residence of the Trusts is to be determined on the basis of the residence of

Rs- Lhbg dk Sgtrs Bnqo- '"vghbg hr sgd oqdl
on the general antavoidance rule), then the Trusts have not avoided section 94.

On the contrary, they have fallen squarely into it. The fact that the Trusts would

also be entitd to a treaty exemption flows from the fact that in the Barbados

Tax Treaty, Canada has agreed not to tax certain capital gains realized by a

person who is a resident of Barbados. If the residence of the Trusts is Barbados

for treaty purposes, the Trustsannot misuse or abuse the Barbados Tax Treaty

by claiming the exemptiof:

[100] The Minister argues that the d®tructuation constitutes anabug of
Articles 1, 4 and 13 because, abserthe Restructuation the gain would have
been taxable in Canada | do not find this result contrary to the rationale
underlying Articles 1, 4 and 13 The rationale underlyng the carveout is to
exempt residesst of Luxembourg from Canadian taxation wher¢here is an
investment in immovable propertysed in a businesd he signifcant investments

of the Appellant to deisk the Duvernay shale constitute an investment in
immovable property used in a businesBherefore, | conclude that the GAAR
does not apply to preclude the Appellant from claiming the exemption provided
for underArticle 13(5) of the Treaty.

212009 TCC 450.
22 St. Michael Trust Corp. v. Canag2010 FCA 309, at para 90.
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[101] For all of these reasons the appeal is alloweadhd the matter is referred
back to the Minister of National Revenue foeconsideration and reassessmant
accordance with these reasoi@osts are awarded to the Appellant.

SignedatL = f nf ' RHis@22nddbay(of August2018

dQnadgs I - Gnf m
Hogan J.
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2014-4359(IT)G
TAX COURT OF CANADA

BETWEEN:
AT TA ENERGY LUXEMBOURG S.AR.L.
Appellant

-and -

HER MAJESTY THE QUEEN

Respondent

STATEMENT OF AGREED FACTS

The parties to this proceeding admit, only for the purposes of this proceeding and any further
appeals respecting it, the truth of the following facts and the authenticity of the documents referred
to in this Statement of Agreed Facts as that term is defined in the Tax Cowrt of Cana.a'a Ruiles
(General Procedure). The parties to this proceeding agree to the admission into evidence of the

documents referred fo in this Statement of Agreed Facts.

The parties agree that this Statement of Agreed Facts does not preclude either party from calling
evidence to supplement the facts agreed to herein or to establish other facts not set out herein, it

being accepted that such evidence may not contradict the facts agreed to herein.

{00209201.16}
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PRELIMINARY

i Alta Energy Luxembourg S.arl. (the “Appellant”) is a corporation incorporated as a

société & responsabilité limitée under the laws of the Grand Duchy of Luxembourg

(“Luxembourg”).

2 This appeal is with respect to the notice of assessment dated April 28, 2014 in respect of

the Appellant’s 2013 taxation year.

Alta Resources LL.C

3. -Alta Resources LLC (“Alta Resources”) is a private company founded in Texas in 1999.

Its Chief Executive Officer is Joseph Greenberg.

4, Between 2004 and 2007, Alta Resources and its then partners identified and leased 24,076
net acres in the Fayetteville shale in Arkansas. In 2007 they sold their assets in the
Fayetteville shale for approximately US$380 million on a total investment of
approximately US$70 million. A copy of the sales presentation In respect of Alta

Resources’ Fayetteville assets is located at tab 1 of the Joint Book of Documents.

5 Between 2008 and 2010, Alta Resources and its then partners identified and leased 48,701
net acres in the Marcellus shale in Pennsylvania. In 2010 they sold their assets in the
Marcellus shale for approximately US$670 million on a total investment of approximately
US$170 million. A copy of the sales presentation in respect of Alta Resources’ Marcellus

assets is located at tab 2 of the Joint Book of Documents.

{00209201.16}



6.

L3

Alta Resources Investments, LLC (“Alta Investments”) was formed on April 12, 2011 by

Alta Resources and various “friends and family” of Alta Resources.

Blackstone Group LP

7.

Blackstone Group LP (“Blackstone”) is a publicly-traded private equity, investment

banking, alternative asset management and financial services partnership based in New
York Cit‘y.-
Blackstone Capital Partners VI LP (“BCP VI*) was formed as a private equity general

corporate investment fund. The private placement memorandum offering of limited

partnership interests in BCP VI dated June 2009 is located at tab 3 of the Joint Book of
Documents.
Blackstone Energy Partaers LP (“BEP”) was formed as a private equity investment fund

to invest in energy and natural resources investments. The private placement memorandum

offering of limited partnership interests in BEP dated April 2011 is located at tab 4 of the

Toint Book of Documents.

Alta Energy Partners, LLC

10.

11.

In or around January 2011, Alta Resources and Blackstone head initial discussions

concerning a potential relationship between the two companies.

In a memorandum dated January 27, 2011, Blackstone’s deal team reported to Blackstone’s

Review Committee on the proposed deal with Alta Resources. A copy of the memorandum

{00209201.16}



12.

13.

_4-

dated January 27, 2011 from Blackstone’s deal team to the Review Committee is located

at tab 5 of the Joint Book of Documents.

On February 9, 2011, Blackstone’s Review Committee concluded that the deal team should

continue working on the Alta Resources opportunity.

By limited liahility company agreement dated April 12, 201 1(the “LLC Agreement”), Alta
Investments and BEP, BCP VT and affiliated entities, formed Alta Energy Partners, LLC

(“AEP™, a Delaware limited liability company. The LLC Agreement is located at tab 6 of

the Joint Book of Documents.

Under the LI.C Agreement, Alta Investments agreed to make capital contributions up to

US$84.5 million to AEP, and the Blackstone entities agreed to make capital contributions

up to US$915.5 million.

AEP’s board of managers consisted of five managcrs: The capital partners affiliated with

Blackstone had the right to designate three managers, Alta Investments had the right to

designate two managers.

The initial managers of AEP designated by Alta Investments were Mr. Greenberg and Todd
Mitchell, The initial managers of AEP designated by the Blackstone entities were David
Foley, Angelo Acconcia and a third person to be named at 2 later date. Copies of the
resumes of Mr. Mitchell, Mr. Foley, and Mr. Acconcia are located at tabs 7, 8 and 9,

respectively, of the Joint Book of Documents.

(00209201.16)
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18.

S5

Randy King joined AEP’s board as its fifth manager in or about February 2012. Mr. King
received director’s fees in the amount of $200,000 per annum. He did not hold any equity

in AEP. A copy of Mr. King’s resume is located at tab 10 of the Joint Book of Documents.

Minutes of AEP’s board of managers refer to meetings on November 11, 2011 and
February 3, 2012. Copies of the minutes from AEP’s November 1, 2011 and ngruary 3

2012 board of managers meetings are located at tabs 11, and 12 of the Joint Book of

Documents.

Alta Energy Partners Canada Ltd.

19:

20.

21.

On June 13, 2011, Alta Energy Partners Canada Ltd. (“Alta Canada”), an Alberta

corporation, was incorporated as a wholly owned subsidiary of AEP to conduct its

Canadian operations.

PROPERTY ACQUISITION

Following the formation of AEP, Blackstone and Alta Resources evaluated a number of

potential opportunities, including the Duvernay shale in the Kaybob area of Alberta.

Each parcel of land in Alberta can be identified by its meridian, township, range, and
section. The “meridian” refers to the 4%, 5% and 6™ meridians (i.c., 110° 114° and 118°
west longitude, respectively) that intersect Alberta. All sections in which Alta Canada held
an interest during the relevant time was in the West 5 ™ meridian. The “range” is a six-mile-
wide column numbered from east to west, starting at range 1 west of each meridian. The
“township” is a six-mile-wide row numbered from township 1 at the Montana border to

township 126 at the Northwest Territories border. The term “township” also describes the

{00209201.16}



22.

24.

25.

26.

27.

-6 -
six-by-six mile square formed by the intersection of ranges and townships. A “section”
measures one square mile (640 acres). Each six-by-six mile township is divided into 36

sections, numbered 1 to 36.

The Government of Alberta is the owner of the oil and natural gas beneath the relevant
surface in Alberta.

Leases and licenses are granted by the Government of Alberta and grant the holder the
exclusive right to drill for and recover oil and/or natural gas in the subject lands, together

with the right to remove from the location any oil and/or natural gas recoversd. A

representative petroleum and natural gas licence (a “PNG licence™) is located at tab 13 of

the Joint Book of Documents.

A PNG licence does not grant the licensee any legal title to the surface of the subject land.

For locations in the Kaybob area, the initial term of a PNG licence issued by the

Government of Alberta was four years.

The term of a PNG licence can be cxtendedrby an intermediate term of 5 years if validated.
Validation is achieved by drilling a well or by “grouping” the licence with énothcr licence
in the immediate area on which a well has been drilled within the last month. If a validating
well is not drilled during the PNG licence’s initial four-year term, and the licence is not

otherwise extended, the licence will expire.

The primary term of a petroleum and natural gas lease (a “PNG lease”) is five years.

(00209201 16}



28.

7

When a PNG lease reaches the end of its primary term, or & PNG licence reaches the end

of its intermediate term, it expires and is cancelled unless the holder can prove that it is

producing or capable of producing petroleum and/or natural gas.

Sphere Energy Corp.

29.

30.

31.

32,

On May 26, 2011, Blackstone’s deal team sought the approval of Blackstone’s Review
Committee to pursue two opportunities to acquire PNG leases/licences covering acreage in
the Duvernay shale in Canada: 14,400 net acres from Sphere Energy Corp. (“*Sphere”); and
12,000 acres pursuant to a joint bid on & Crown lease. A copy of the memorandum dated

May 26, 2011 from Blackstone’s deal team to the Review Committee is located at tab 14

of the Joint Book of Documents.

The Investmen! Committee approved proceeding with the Sphere investment as described

in the May 26, 2011 memerandum. A copy of the email dated May 31, 2011 in respect of

the Investment Committes’s approval is located at tab 15 of the Joint Book of Documents.

On June 1, 2011, AEP agreed ta acquire Sphere’s interest in its PNG Jeases and licences
covering 22.5 sections, equal to 14,400 nct acres, in the Kaybob area in exchange for $25
million and an oven'.iding royalty of 5.25%. Pursuant to the agreement, the purchaser
committed to drill one vertical well within 12 months of closing and one horizontal well
between

within 18 months of closing. A copy of the letter agreement dated June 1, 2011

Sphere and AEP is located at tab 16 of the Joint Book of Documents.

In an email dated June 1, 2011, Edmund Gill, counsel from the law firm of McCarthy

Tetrault LLP (“McCarthy Tetrault™), described advice provided to Mr. Greenberg
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regarding business issues and the Canadian tax implications of the investment in Canada.
M. Gill has advised that the paragraph numbered “1” of his email is referring generally to
taxes incurred in the business itself — income on profits, and the paragraph numbered “2”
of his email is referring to the capital gain resulting from a sale of the Canadian operating
company — being Alta Canada. A copy of the email chain dated May 31, 2011 and June 1,

2011 between McCarthy Tetrault, Mr. Acconcia, Mr. Greenberg and others is located at

tab 17 of the Joint Book of Documents.

33. AEP’s acquisition of the Sphere acreage was effected by Alta Canada’s acquisition of all
of the issued and outstanding shares of 1612402 Alberta Ltd., a wholly owned subsidiary
of Sphere to which Sphere had conveyed its entire interest in its PNG leases and licences,
with an overriding royalty in favour of Sphere. A copy of the Share Purchase and Sale

Agreement dated June 15, 2011 is located at tab 18 of the Joint Book of Documents.

34. Later, on July 25,2011, Blackstone briefed its Investment Committee on an opportunity to
acquire acreage in the Duvernay shale from “B&G?, a private company. This acreage was
not acquired. A copy of Blackstone’s July 25, 2011 memorandum regarding Alta Energy

— B&G Duvernay Shale Acquisition is located at tab 19 of the Joint Book of Documents.

TAQA North Ltd.

35.  On November 25, 2011, Blackstone’s deal team reported to Blackstone’s Investment
Committee on the potential acquisition of acreage from TAQA North Ltd. (“TAQA”). A
copy of the memorandum dated November 25, 2011 to the Investment Committee is

located at tab 20 of the Joint Book of Documents.
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The Investment Committee approved the deal team moving forward on the TAQA

acquisition at the purchase price outlined in the memorandum to the Investment Committec
with a 10% variance on price. A copy of the email dated December 27, 2011 in respect of

the Investment Committee’s approval is located at tab 21 of the Joint Book of Documents.

On January 9, 2012, Alta Canada acquired the Duvernay rights of TAQA in PNG licences

and leases covering 56.5 net sections, equal to 36,160 net acres, in the Kaybob area in

exchange for $141 million and an overriding royalty interest of 2%. A copy of the letter

agreement dated December 2, 2011 between TAQA and Alta Canada is located at tab 22

of the Joint Book of Documents.

Cequence Acquisition

On January 25, 2012, Alta Canada agreed to acquire all of the rights, title and interests of

38.
Cequence Energy Lid. (“Cequence”) in certain zones in respect of 59.5 sections, equal to
4,411 net acres, for $13,23 1,620, subject to adjustments. A copy of the letter agrecment
dated January 25, 2012 between Cequence and Alta Canada is located at tab 23 of the Joint
Book of Documents.

Husky Swap

309, On March 22, 2012, Alta Canada and Husky Oil Operations Limited (“Husky™) entered

into an Undeveloped Mineral Rights Lxchange Agreement whereby Alta Canada acquired

Husky’s interest in PNG leases in the Duvernay covering 11.75 sections, equal to 3,806

net acres, in exchange for Alta Canada’s interest in PNG leases covering 8 sections, equal

to 3,840 net acres.

[00209201,16}
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Farmin Agreement with Crew Energy

40.  On July 20, 2012, Alta Canada entered into a “farmin” agreement with Crew Energy Inc.

(“Crew”). Crew had PNG leases with an approaching expiry date but did not want to drill
a well because it had limited capital but it wanted to save the lands for shallower

production. Under the agreement, Alta Canada committed to drill a well by August 20,

2012 and, thereby, validate the licence. Alta Canada would earn a 100% working interest

in two sections, equal to 1,280 net acres, subject to an overriding royalty interest retained

by Crew. Crew would also retain the shallow rights over the lands. The letter agreement

dated July 20, 2012 between Alta Canada and Crew is located at tab 24 of the Joint Book

of Documents.

Yoho Validation Agreement

4], By July 2012, Alta Canada had drilled a well on lands covered by the PNG licence

#5408120191 held by Alta Canada. In or around July 2012, Alta Canada agreed with Yoho

Resources Partnership (“Yoho”) that Alta Canada would include the PNG licence

#5408120190 held by Yoho in a grouping application to the Crown to have both Alta’s

licence and Yoho's licence validated into intermediate terms. In.consideration for the

inclusion of the Yoho licence in the grouping application, Yoho agreed to assign 35% of

its working interest in Yoho's licence to Alta Canada and Alta Canada thereby acquired

211 net acres.

(00209201.16)
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Shell Swap

42, On January 23, 2013, Alta Canada exchanged its working interest in one section, equal to
640 net acres, to Shell Canada Energy (“Shell™) in exchange for Shell’s working interest
in another section, also equal to 640 net acres. The Asset Exchanpe Agreement dated
January 23, 2013 between Alta Canada and Shell is located at tab 25 of the Joint Book of

Documents.

Yoho Acquisition

43,  On March 14, 2013, Alta Canada and Voho entered into an Undeveloped Acrcaée
Conveyance whereby Alta Canada acquired a 75% working interest in 4 sections, equal to
1,920 net acres, for $6,977,921. The Undeveloped Acrcage Conveyance between Alta
Canada and Yoho dated March 14, 2013 is located at tab 26 of the Joint Book of

Documents.

Crown Iease Bids

44, Between August 10, 2011 and March 20, 2013, Alta Canada acquired PNG licences in

respect of acreage in the Kaybob area directly from the Government of Alberta as follows:

Acquisition Date | ~Acquired I’roperty 1 .Puré:hése Price -
2011/08/10 Crown Lease #l $5,020,017.00
L S 1 ]
2011/08/24 Crown Lease #2 $9,988,386.00
2011/09/06 Crown Lease #3 $1,819,746.00
2011/10/05 Crown Lease #4 $481,073.00

Lzm 1/10/19 Crown Lease #5 $11,788,501.00
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2011/1 1_/ 16 7 Crown Lecase #6 $296,497.00
20111130 Crown Lease #7 $882,146.00
2012/01/11 Crown Lease #8 $2,340,377.00
2012/05/30 CONL LA #S © $171,217.00
2012/07/25 Crown Lease #10 $3,445,233.00
2013/03/20 Crown Lease #11 $1,375,882.00

Net Acreage Position

45.

46.

47.

48.

As at March 28, 2013, Alta Canada’s net acreage position in the Kaybob Duvernay was

67,891 acres. Alta Canada’s interest in its acreage was pursuant to PNG leases and licences
called working interests.
covering 12

Alta Canada also held gross overriding royalties in respect of 5,120 net acres,

sections.

THE RESTRUCTURING

By letter dated October 25, 2011, AEP engaged Deloitte Tax LLP (“Deloitte™), of Houston,
Texas, to provide tax advisory services during the period October 12, 2011 through

December 31, 2013. A copy of the October 25, 2011 letter is located at tab 27 of the Joint

Book of Documents.

In connection with the Restructuring, AEP, Alta Resources and Blackstone also received

advice from:

a. Andrews Kurth LLP, as counsel to Blackstone Capital Partners;

b. Morgan Lewis & Bockius LLP, as counsel to Alta Resources;
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c. MecCarthy Tetrault, as Canadian transactional counsel; and

d. Arendt & Medernach LLC, as Luxembourg transactional counsel.

A copy of a document entitled “Alta Energy Partners Restructuring Working Group List”

is located at tab 28 of the Juint Book of Documents.

By email dated December [, 2011, Seth Abrams of Deloitte summarized a discussion with

the Alta management team of proposed structural changes, and distributed a draft

presentation by Deloitte entitled “Proposed Alta Energy Restructuring Preliminary Steps

& Tax Considerations”, dated December 1, 2011. A copy of the email dated December 1,
2011 is located at tab 29 of the Joint Book of Documents, and a copy of the draft

presentation by Deloitte is located at tab 30 of the Joint Book of Documents.

On December 7, 2011, Gary Levin of Blackstone advised Christophe Diricks of Deloitte

and King Chong of Blackstone that the total investment in Alta’s Canadian assets was

expected to grow to between $300 to $400 million within the next {wo years, and that

Blackstone made the investment with a target multiples of invested capital expectation of

between two and three times. A copy of the email chain {hat includes the email from Mr.

Ievin sent on December 7, 2011 is located at tab 31 of the Joint Book of Documents.

The .drafl presentation by Deloitte dated December 1, 2011 contemplated a tax ruling

process with the Luxembourg tax authorities. On December 8, 2011, Eric Fort of Arendt

& Medernach sent a letter dated December 8, 2011 on behalf of Blackstone Capital Partners

to the Luxembourg tax authorities, Administration des Contributions Directe, to apply for

confirmation of the tax regime applicable to Alta Energy Luxembourg S.a.r.l within the

frame of the investment structure described in the letter. By letter dated January 30, 2012,
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Mr. Fort reported to Andrews Kurth LLP that he had received confirmation from the

Luxembourg tax authorities that the content of his letter of December 8, 2011 was in ’
compliance with current tax legislation and administrative practice in Luxembourg. A copy

of the January 30, 2012 letter with attached copy of the December &, 2011 letter is located

at tab 32 of the Joint Book of Documents.

On December 9, 2011, Arendt Services S.A. (“Arendt Services™) provided Blackstone with
an estimate of €41,900 as the annual charge to provide certain services. Copies of an email
exchenge dated October 20, 2011 to January 5, 2012 between Mr. Chong and various

recipients, the email sent January 5, 2012 from Grant Broadway of Arendt Services to Mr.

Chong attached to Mr. Chong’s email, and a Service Proposal dated January 5, 2012

attached to Mr. Broadway’s email are located at tabs 33, 34 and 35, respectively, of the

Joint Boolk of Documnernts.

On December 15, 2011, Mr. Greenberg emailed Mr. Mitchell and others to set up &

conference call to discuss changes in the sharing ratio between Blackstone and Alta

Investments as it related to the Canadian shale play, and the proposed corporate restructure

“to optimize tax efficiencies due to the large presence in Canada.” On December 19, 2011,

Mr. Greenberg distributed a PowerPoint presentation entitled “Alta Energy Partners, LLC

Canada Update December, 20117 for purposes of the conference call. A copy of the email

from Mr. Greenberg sent on Decemnber 15, 2011 is located at tab 36 of the Joint Book of

Documents and a copy of the Alta Energy Partners, 1LILC Canada Update December 2011

PowerPoint presentation is located at tab 37 of the Joint Book of Documents.

(00209201.16}



54,

55.

56.

58.

215 -

MeCarthy Tetrault prepared a PowerPoint presentation dated March 16, 2012, to show the

Canadian tax effects of the proposed restructuring. A copy of the Mearch 16, 2012

presentation is located at tab 38 of the Joint Book of Documents.

On April 19, 2012, Alta Energy Canada Partnership (“AECP”), a partnership established

under the laws of Alberta, having its office in Houston, Texas, was formed by Alta
Investments and certain entilies affiliated with BEP and BCP VL. A copy of the Partnership

Agreement of AECP dated April 19, 2012 is located at tab 39 of the Joint Book of
Documents.

AECP’s board of managers consisted of five managers. The capital partners affiliated with

Rlackstone had the right to designate three managers. Alta Investments had the right to

designate two managers. The managers of AECP designated by Alta Investments were Mr.

Greenberg and Mr. Mitchell. The managers designated by the Blackstone entities were Mr.
Foley, Mr. Acconcia and Mr. King.

On April 19, 2012, the Appellant was incorporated under the laws of Luxembourg with

AECP as its sole sharcholder. A copy of the deed of incorporation dated April 19,2012 is

located at tab 40 of the Joint Book of Documents.

The Appellant had a board_of managers consisting of:
a. two class A managers, being:

1)  Mr. Greenberg; and

i) Christopher Placca of Blackstone; and
b. three class B managers, initially being:

i)  Antonella Grariano of Arendt Services;
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iiy  Anne Catherine Grave of Arendt Services; and
iii)  Catherine Koch of Arendt Services. .
Copies of the resumes of Mr. Placca, Ms. Graziano, Ms. Grave, and Ms. Koch are located

at tabs 41, 42, 43 and 44, respectively, of the Joint Book of Documents.

The class B managers were provided by Arendt Services. Blackstone and Alta Resources

did not meet with the class B Managers nor did they receive the resumes of the class B

Managers prior to their appointment.

On April 19, 2012, AEP transforred ils 56,345,864 common shares of Alla Canada 1o the

Appellant in exchange for a demand promissory note.

The Appellant subsequently subscribed for additional shares in Alta Canada.

On April 19, 2012, a management services agreement was entered into by Alla Canada and

Alta Resources pursuant to which Alta Resources agreed to provide certain services to Alta

Canada. A copy of the Management Services Agreement is located at tab 45 of the Joint

Book of Documents.

The Restructuring Steps also included a 30-year profit participating facility agreement

made on April 19, 2012 (“PPL™), between AECP, as lender, and the Appellant, as

borrower, for a loan facility of $184,683,1 66, later increased to $300 million, bearing fixed

and variable interest. A copy of the PPL is located at tab 46 of the Joint Bock of Documents.
Fixed interest under the PPL was 0.5% p.a., while variable interest corresponded to 100%

of the Appellant’s adjusted net profit for the period, reduced by: fixed interest of the period,

fixed interest of the previous period during which no variable interest was due, a margin
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of 1% of adjusted net profits during the period, and such amount as the board of managers
of the Appellant determined should be retained by the Appellant to be invested, reinvested

or otherwise used by the Appellant in its business.

The Appellant was funded by AECP with 1% equity, 14% through an interest-free loan

(the “IFL™), and 85% through the PPL.

By written resclution, the Appellant’s board of managers resolved on April 19, 2012,
among other things:

a. to approve the Appellant’s purchase of the Alta Canada shares from AEP; and

b. to approve the entering into of thé PPL and the IFL.

A copy of the written resolutions of the board of managers of the Appellant is located at

tab 47 of the Joint Book of Documents.

In or around May 15, 2012, the Appellant and Arendt Services entered into a corporate
services agreement pursuant to which Arendt Services agreed to provide certain services
to the Appellant. A copy of the Corporate Services Agreement is located at tab 48 of the

Joint Book of Documents.

Minutes of the Appellant’s board of managers refer to meetings on July 16, 2012,
Novernber 19, 2012, January 24, 2013, April 12, 2013, April 30, 2013, July 11, 2013, July
30, 2013, September 5, 2013, and February 12, 2014. Copies of the Board Discussion
Materials in respect of the meetings of the Appellant’s board of managers meetings held
on November 19, 2012 and January 24, 2013 are located af tabs 45 and 50 of the Joint Book

of Documents. Copies of the minutes from the Appellant’s board of managers meetings are

located at tabs 51, 32, 53, 54, 55, 56, 57 and 58 of the Jeint Book of Documents, The
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Appellant’s board of managers had also signed written resolutions dated July 16,2012. A

copy of the written resolutions of the board of managers of the Appellant is located at tab

59 of the Joint Book of Documents.

AFECP’s board of managers held meetings on May 2, 2012, August 7, 2012, November 7,

2012, and February 7, 2013. Copies of the discussion materials in respect of the meetings

of the AECP’s board of managers meetings are located at tabs 60, 61, 62, and 63 of the

Joint Book of Documents. Copies of the minutes from AECP’s board of managers meetings .

are located at tabs 64, 65, 66, and 67 of the Joint Book of Documents. AECP also prepared

Monthly Financial Report presentations for April 2012, May 2012, June 2012, July 2012,

August 2012, September 2012, October 2012, November 2012, December 2012, January
2013, February 2013, and March 2013. Copies of these presentations are located at tabs

68, 69, 70, 71, 72,73, 74,75, 76, 77,78, and 79 of the Joint Book of Documents.

OPERATIONS

During 2012 and 2013, Alta Canada drilled six wells, specifically:

Altaenergyca 102 Kaybobs 6-1 8-62-19W5 (the “6-18 vertical well”);

b. Alta Energy Kaybob South 13-28-059-18 (the “13-28 vertical well”);

c: Alta Energy Kaybob South 6-25-60-19 (the “6-25 vertical well”);

d. Alta Energy HZ Kaybobs 1-32-61-20 (the *1-32 horizontal well™);

€ Altaenergyca Kaybobs 1-31-62-20 (the “1-31 vertical well”) which, after the

drilling of the horizontal leg, became the Altaenergyca HZ Kaybob 8-5-63-0 (the

«g.5 horizontal well”); and
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f. Alta Energy HZ Kaybobs 14-25-60-19 (the “14-25 horizontal well™).
A copy of a map showing “Alta Operational Activity” is located at tab 80 of the Joint Book

of Documents.

6-18 Vertical Well and 1-32 Horizontal Well

71

72.

73.

At the time of Alta Canada’s acquisition of the Sphere rights, 14.5 of Sphere’s sections had
licences expiring between January 2014 and September 2015 but which could be grouped

and validated with a single vertical test well.

On January 20, 2012, Alta drilled the 6-1 8 vertical well. The 6-18 vertical well was drilled

in section 18 of township 62/range 19. The 6-18 vertical well satisfied Alta Canada’s

cornmitment to Sphere to drill a vertical well.

On August 23, 2012, drilling operations began for the 1-32 horizontal well. The 1-32

horizontal well was drilled in section 5 of township 62/range 20 and section 32 of township

61/range 20. The 1-32 horizontal well satisfied Alta Canada’s commitment to Sphere to

drill a horizontal well.

13-28 Vertical Well

74.

On July 12, 2012, Alta drilled the 13-28 wvertical well in section 33 of township 59/range
18, Kaybob 13-28 was drilled on lands coversd by a licence that was scheduled to expire

on December 4, 2012,

6-25 Vertical Well and 14-25 Horizontal Well

75.

In August 2012, Alta drilled the 6-25 vertical well in section 25 of township 60/rangel9.
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In 2012, Alta also drilled the 14-25 horizontal well drilled in section 25 of township

60/range 19.

1-31 Vertical Well and 8-5 Horizontal Well

77.

78.

Alta drilled the 1-31 well pursuant to the farmin agreement between Alta Canada and Crew

entered into on or around July 20, 2012, This vertical well was drilled in section 31 of

township 62/range 20.

The well was temporarily abandoned ta plan for a horizontal leg to be drilled at a later date.

The horizontal leg, the 8-5 horizontal well, was drilled in section 31 of township 62/range

20 and section 25 of township 63/range 20.

Non-Operator Wells

79.

80.

81.

During 2012 Alta Canada also participated as a non-gperator in the drilling of two

additional wells, specifically:
Yoho HZ Kaybobs 1-16-62-21W5M (“Yoho 1-16 horizontal well™); and

a.

b. Yoho HZ Kaybobs 14-21-62-21W5M (“Yoho 14-21 horizontal well™).

Celtic Exploration Ltd. (“Celtic”™) had a working interest in certain acreage in which Yoho
was the operator.

“oho had served notice on Celtic in respect to the drilling of two wells, the Yoho 1-16

horizontal well and the Yoha 14-21 horizontal well. Celtic elected not to participate in the
drilling of the wells and was sub"icct to a penalty for non-participation of 300% cost

recovery out of production from the wells.
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On Oclober 16, 2012, Alta Canada entered into a participation and production sharing

agrecment with Yoho, pursuant to which Alta Canada participated in the drilling of, and

share in the production from the Yoho 1-16 horizontal well and the Yoho 14-21 horizontal

well. The Participatioﬁ and Production Sharing Agreement dated October 16, 2012

belween Yoho and Alta Canada is located at tab 81 of the Joint Book of Documents.

By paying 25% of the costs to drill, case and complete the Yoho 1-16 horizontal well and

the Yoho 14-21 horizontal well, Alta Canada was entitled to a 25% interest in production

from the wells until Celtic’s 300% penalty is recovered. At that point, Alta Canada’s 25%
interest would revert back to Yocho and then to Celtic. As of June 30, 2013, Yoho 1-16

horizontal well had achieved approximately 8% payout Yoho 14-21 horizontal well had

achieved approximately 13% payout.
e in which Yoho 1-16

Alta Canada did not otherwise have an interest in the acreag

horizontal well and Yoho 14-21 horizontal well were drilled.

Tony Creek Pipeline

85.

By Letter of Agreement dated June 6, 2013, Alta Canada, Yoho, and ExxonMobil Celtic

agreed to proceed together to fund the capital and operating expenditures attributable to the

Tony Creek North Pipeline. A copy of the letter agreement dated June 6, 2013 is located at
tab 82 of the Joint Book of Documents. A copy of a map showing the Tony Creek Pipeline

is located at tab 83 of the Joint Book of Documents.
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86.

88.

89.

During 2012, Alta Canada initiated discussions with Gas Processing Management Inc.
(“GPMi”), a midstream consultant, regarding midstream strategic alternatives. Midstream

initiatives relate to the transportation, storage and wholesale marketing of oil and natural

gas.

GPMi estimated the cost of developing gathering and processing infrastructure to be

$290,845,932, including over $206 million for the gas processing plant.

On May 21, 2013, Alta Canada retained Equinox Engineering Ltd. (“Equinox”). A copy of
the Engineering and Procedure Services Agreement between Alta Canada and Equinox is

located at tab 84 of the Joint Book of Documents.

in July, 2013, Equinox provided a series of reports to Alta Canada in respect of a Kaybob
pipelines gathering system. A copy of the Project Execution Plan, Design Basis
Memorandum, Hydraulic Report, Process Design Basis, Material Sclection cholrl, Basis
of Estimate (Class I1I), and Hydraulic Report: Supplementary Design Case — High Pressure

600 ANSI is located at tabs 85, 86, 87, 88, 89, 90, and 91 of the Joint Book of Documents.

Production

90.

91.

On March 22, 2013, production from the Yoho 14-21 horizontal well was delivered to the

SemCAMS KA processing plant.

On March 28, 2013, production from the Yoho 1-16 horizontal well was delivered to the

SemCAMS KA processing plant.
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On April 18, 2013, pruduction from the 1-32 horizontal well was delivered to the

SemCAMS KA processing plant.

Alta Canada’s Income

95.

96.

97.

In 2011, Alta Canada had no income other than interest income and a net loss of

$2,298,640.74. A copy of Alta Canada’s Unaudited Income Statement for the period ended

December 31, 2011 is located at tab 92 of the Joint Book of Documents.

In 2012, Alta Canada had no income and a net loss of $4,300,313.56. A copy of Alta
Canada’s Unaudited Income Statement for the period ended December 31,2012 is located

at tab 93 of the Joint Book of Documents.

Between January 1, 2013 and March 31, 2013, Alta Canada had income of $233,813.49
and a net loss of $543,639.25. A copy of Alta Canada’s Unaudited Income Statermnent for

the period ended March 31, 2013 is located at tab 94 of the Joint Book of Documents.
SALE TO CHEVRON CANADA LTD.

In mid-February 2013, Mr. Acconcia and Mr. Greenberg had discussions with Mr. King
regarding Anderson King working on the potential sale of Alta Canada’s interest in the
ed February 15 and 16, 2013 between Mr.

Duvernay. A copy of an email exchange dat

Acconcia, Mr. Greenberg and Mr. King is located at tab 95 of the Joint Book of Documents.

On Marech 28, 2013, AECP engaged Anderson King to render divestiture advisory services

in connection with the proposed sale of AECPs interest in the Kaybob arca. A copy of the
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engagement letter dated March 28, 2013 from Anderson King to AECP is located at tab 96

of the Joint Book of Documents.

AEBCP provided a management presentation to potential purchasers of the Alta Canada’s
interest in the Duvernay. A copy of the Fxecutive Summary of the management
presentation is located at tab 97 of the Joint Book of Documents. A copy of the complete

Management Presentation is located at tab 98 of the Joint Book of Documents.

On June 3, 2013, Chevron Canada Ltd. (“Chevron”) submitted a bid to Anderson King to

acquire Alta Canada’s shares for 1US$629 million. A copy of an email chain dated June 3,
2013 between Mark Menke of Chevron, Mr. King, and others, and the letter dated June 3,

2013 from Chevron to Mr. King enclosed thereto are located at tabs 99 and 100,

respectively of the Joint Book of Documents.

On June 25, 2013, AECP prepared a presentation entitled Preliminary Hold Case

Development Plan. A copy of the June 25, 2013 presentation is located at tab 101 of the

Joint Book of Documents.

By letter dated JTune 27, 2013, Chevron submitted a bid of US$640 million for all the shares

of Alta Canada. A copy of the June 27, 2013 letter is located at tab 102 of the Joint Book

of Documents.

Blackstone provided a memorandum to its Tnvestment Committee on July 8, 2013

regarding the potential sale to Chevron. A copy of the July 8, 2013 memorandum is located

at tah 103 of the Joint Book of Documents.
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